Riba in a New Get-up
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Introduction

A few days ago news' broke that, in an unprecedented move, a large association of
most of the senior Muftis of Pakistan issued a joint Fatwa® declaring both the
contemporary system of “Islamic” banking and “Islamic” television Haraam.
Subsequently a learned friend wanted at least one sound reason for the former
declaration. This very brief article is in response to that request.

In the light of the objective of this article, its brevity and limited scope, it is obvious
that the various detailed facets of “Islamic” banking cannot be covered.

In focussing solely upon this one reason amongst the many, the following will be
briefly touched upon:
X The prohibition of Riba amongst the jews and christians.
Their eventual legalisation of Riba
The forerunners to this legalisation
How history is repeating itself and Riba is once again being legalised
The similarities between the past and the present
How “Islamic” banks have come to legalise Riba

X X X X X

In a Hadith, Rasulullah Uhas forewarned:
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You will definitely and surely follow the path of those before you, span

by span, cubit by cubit, so much so that if they enter a lizard’s hole, you

will follow them. The Sahaabah \ asked: What, the jews and christians?

Rastlullah Ureplied: Who else?

It is prophesised in one Hadith® that the same events that befell the jews and christians
will befall my Ummah. Yet another Hadith® likens the similarity between this Ummah
and the jews and christians to how one shoe of a pair matches the other in size.

Just as the life hereafter is inevitable, and man’s actions cannot change the course of
time set out by Allah , and foretold by Rastilullah U in a similar vein the corruption

! See http://www.thenews.com.pk/daily detail.asp?id=132723
? See Appendix at the end
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of this Ummah on the pattern of the jews and christians is inescapable. What is within
the ability of individuals is to be forewarned and protect themselves from being
amongst the instruments of such corruption.

RibU, and the jews and christians

On the question of Riba, it would be interesting to note the relationship of the jews
and christians with Riba. In this regard, presented hereunder is an excerpt of an essay
which broaches the subject.

6

THE MEDIAEVAL CONTRACTUM TRINIUS AND THE LAW OF
PARTNERSHIP
-- +HQQLQJ

4 Historical background
4 1 Usury doctrine
38VXU\" LV GHULYHG XVURPDWIKAHK ZRHBYV LQWHU DOLD 3XVB HQMR\PHQW
WKH FRXUVH RI LWV KLVWRU\ WKH FRQFHSW RI XVXU2KIDVY FROEBUHW D ZI
UHIHUUHG WR DOO UHW XQGM G HRU LPRHIBY KPRE OWHWH DOHG FDUULHG QR PRUD
RSSUREULXP
'RPDW IRU LQVWDQFH VWDWHV WKDW WKH WHUP XVXU\ LV DSSOLHG WF
OHQW HLWKHU PRQH\ RU SURYLVLRQV RU RWKHU WKLQJVQ@&LFK DUH FR(
DERYH WKH YDOXH RI WKH PRQH\ RU WKLQJ ZKLFK KH OHQW
,Q WKH OLGGOH $JHV DOO GLUHFW SD\PHQWV IRU ORDQV ZHUH GHHPHG
DQG XQODERKLMOZDV D VHQWLPHQW VKDUHG E\ PDQ\ FRPPRQ SHRSOH ,W Z
EXUGHQ WRVEDR/YLW ZDV DW OHDVW VRFLDOO\ XVHIXO WR SHUPLW WKH
GHIHQGHUV RI LQWHUHVW 7KLV ZDV IDU IURP FOHDU LQ IHXGDO HFRQRI
FRQVXPSWLRQ DQG QRW SURGXFWLRQ 6RFLDQKHRWVWDW KHRBWLEYHRFOHD
FRPSRXQG LQWHUHVW LQFUHDVHG VRFLDO LQHTXDOLW\ FRQGHPQHG IU
EXUGHQHG FLYLO DXWKRULWLHV ZLWK HQIRUFHPHQW ZKLOH WKH RQO\
HQFRXUDJH FRQVXPSWLE8D 0KHBWAZOWHIRMWWQO\ XQQDWXUDO EXW DOV
PRUDOO\ UHSXJQDQW DQG VRFLD®OW &R XIKL P B QWRDGH UQVW ILRVHWWWRE W H!
DJDLQ QDUURZHG GRZQ WR UHIHU RQO\ WR H[FHVVLYH ORDQ FKDUJHV 'V
FRQWULBXMULQR QWY. UHVWULFWHG PHGLDHYDO PHDQLQJ
7KH WKHRU\ Rl XVXU\ ZDV VKDSHG E\ WKH FRQFHSWLRQV GHYHORSHG E\
SKLORVRSKHUV RQ WKH RQH KDQG DQG WKH -HZLVK ORMBH&XKIULVWLDQ WK
WKH HDUOLHVW SWRKLEHWREM RRXQ/X LQ WKH 20GHYHWWBRWQW IRU HIIL
+ 3YDNH WKRX QR XVXU\ Rl KLP RU LQFUHDVH EXW IHDU WK\ *RG W
WKHH « 7KRX VKDOW QRW JLYH KLP WK\ PRQH\ XSRQ XVXU\ QRU OHQG I
'"HXWHURQRP\37KRX VKDOW QRW QRW OHQG XSRQ XVXU\ WR WK\ EURWKH
YLFWXDOV XVXU\ RI DQ\ WKLQJ "WKIVWURQ®R W W DQVXMIMUQIHU WKR X
PD\HVW OHQG XSRQ XVXU\ EXW XQWHRH QG \XESWRRMWXHUUW KARRKKD WK VW RRIVG
PD\ EOHVV WKHH LQ DOO WKDW WKRX VHWWHVW WKLQH KDQG WR LQ WK
([RGXV 3,] WKRX OHQG PRQH\ WR DQ\ Rl P\ SHRSOH WKDW LV SRRU E\ \
KLP DV DQ XWVDWHKHU §KDOW WKRX QIHMNXSRQ KHIPWKVXIMHQ IRUWK XSRQ
XVXU\ DQG KDWK WDNHQ LQFUHDVH VKDOO KH WKHQ OLYH" +H VKDOO (
DERPLQDWLRQV KH VKDOO VXUHO\ GLHHKILW & OR RKGR X KKODOWW EW DXNFREQ K LF
XVXU\ DQG LQFUHDVH DQG WKRX KDVW JUHHGLO\ JDLQHG RI WK\ QHLJK]
IRUJRWWHQ PH VDLWEKKW KMHHIDPWEL YRIGDWWLWXGH WRZDUG XVXU\ DGRSWF
SKLORVRSKHUV ZDV VKDSHG LQ SHHISWER @ RH ®ROWUD@E \L\Q WHER@W LQ
WHDFKLQJV Rl $SULVWRWOH ZKLFK LQIOXHQFHG WKH WKLQNLQJ RI PHGLEC

% The full essay appears in the Law Journal ) X Q G D,RQ0Ql. 13 no. 2.

7 The author is Dean and Professor of Law at the University of Orange Free State. For a profile of the
author, see

http://www.ufs.ac.za/faculties/staff. php?FCode=03&DCode=082 &staff id=5E56%201%20D%201%2
0E54
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PRQH\ DV DQ LQRUJDQLF REMHFW FRXOG EH XVHG RQO\ DV D PHGLXP RI
QRW EUHHG QHZ FERIQYVSDNPBQW IRU WKH OHQGLQJ RI PRQH\ FDXVHV PR(
DQG LV WKXV DQ DFW FRQWUDU\ WR WKH ODZV Rl QDWXUH

7KLV BPRWHPDWLVWLF WRQH DFFRUGHG ZLWK WKH WHDFKLQJV Rl WKH &K
GRFWULQH RI WKH &KULVWIDIP RKKOF R @ DWKEDS/FHIDB W/ XWBO FRPPDQG LQ
3% XW ORYH \H \RXU HQHPLHV DQG GR JRRG DQG OHQG KRSLQJ IRU QR
VKDOO EH JUHDW DQG \H VKDOO EH WKH FKLOGUHQ Rl WKWMR+LJKHVW |F
WKH HYWEHRORJLDQV GUHZ IXWWHD\ DXSRP MEWVDRMWWKH FODVVLFDO SKLO
6W 7KRPDV $TXLQDV DUJXHG WKDW WKH FKDUJLQJ RI LQWHUHVW ZDV ZU
GRXEOH FKDUJLQJ QDPHO\ FKDUJLQJ IRU ERWK KALKHZWXOGJEBIQG WKH »
PRUDOO\ ZURQJ LQ WKH VDPH zZD\ DV LI RQH FKDUJHG IRU D SLHFH RI FC
SLHFH Rl FDNH <HW WKLV LV ZKDW XVXBHGRXF ,0R QW\XMH O X & [FKDQ 1M\
VSHQW 7R FKDUJH IRU WKHXPRQE\ DRHGQIRILQD LV WR FKDUJH IRU WKH PR
RQH ZHUH WR FKDUJH IRU D SLHFH Rl FDNH DQG WKHQ PDNH D IXUWKHU
&DQRQ ODZ\HUV Rl WKH WKLUWHHQWK DQG IRXUWHHQWK FHQWXULHV SU
OHJDO IRXQBWDWKRQWRFWULQH RI WKH &KXUFK 7KHVH JDLQHG DEFHSWD
FRPPHQWDWRUV RQ WKH UHYLYHG 5RPDQ ODZ LQ WKH SHULRG LPPHGLD
SURKLELWLRQ RQ XVXU\ ZDV DFFHSWHG DV D UXOH RI SRVLWLYH ODZ VL
6D[RIHUUDWR DQG % D O8B¥W IGIHF8 DBIOIGMODWLRQ LQ FLWLHY DQG VWDWHYV
DQG ILIWHHQWK FHQWXULHV FRPSOHWHG WKH DVVLPLODWLRQ RI WKH X
LQWR WKH ODZ SRIOLKH QIXGIGY LW WDWIHHFH®QGMRRRAH LW ZDV WKHQ QR ¢
QHFHVVDU\ WR GHWHUPLQH DW ZKDW UDWH D FKDUJH IRU PRQH\ ORDQ E
FKDUJHV DERYH WKH SULQFLSDO EW DHFIRHVG TWKRI EFHHX ZXRIORXBUHDV RI
PHGLDHYDO PHUFDQ@WPSBHWHORDAHGHU WKH LQIOXHQFH RI WKH XVXU\ G
+RZHYHU DW QR WLPH ZHUH SURKLELWLRQV RI WKH &KXUFK DQG WKH 6
VWDPSLQJ RXW ORDQV DW LQWHUHVW :LWK WKH UHYLYDO RI WUDGH GX
WKRXJKWIBIQ&E LW\ ZHQW LQWR WKH GHYHORSPHQW RI SODQV DQG WKHRI
FRXOG EH SDLG IRU WKH XVH RI PRQH\ ZLWKRXW YLRODWLQJ SURKLELW
'KLOH WKH FKDUJLQJ RI LQWHUHVW RQ ORDQV ZDV SURKLELWHG DV XVX
ZLOOLQJ WR VKRXOGHU WKH FRVW ZDV QHYHU FRPSOHWHO\ GLVSRVVHV
PRQH\ 9DULRXV FRQVWUXFWLRQV ZHUV BHWODZNG IWB HQY DG B QF KHWKHW |
SUDFWLFH Rl VDOH DQG UHVDOH ZKHUHE\ WKGIGSW R W8 K F VEIRYH RHIQE BU ||
FRPPRGLW\ RQ FUHGLW DW D KLJK SULFH DQG VLPXOWDQHRXVO\ UHSXUI
7KH GLITHUHQFH FOHDUO\ FRQVWLWXWHG DQ LQWHUHVW FKDUJH IRU DQ
$QRWKHU HVEDSH GHYLFH ZDV HYHQWNXDQ@DSPDWQHDWDKICEDEOH E\ LQY

4 2 Contractum trinius

%\ XVLQJ WKH PRIGRBOWRBEB LQYHVWRU FRXOG OLPLW WKH ULVN RI SHUVR
GHEWY DV ZHOO DV WKH ULVN RI VKDULQJ LQ ORVVHV ENH®G WKDW RI

7TKHJLVN RI ORVLQJ WKH FDSLW B R PKIMH® G/RVESUERMNEQH HEOWWKLY ULVN M X)
KLV SDUWLFLSDWLRQDID YKH SWRH. WLVWLQFWLRQ EHWZHHQ ORDQ DQG
IRXQGHG RQ WKH SODFHPHQW RI WKHK UIMN ¥ DVWERKIDH EYHWRHORDIQGWHKHZ
WKH FDVH RI SDUWQHUVKLS LW ZDV ERUQH E\ WKH SDUWQHU FRQWULEX
$IWHU WKH ZRUN RI 6W 7KRPDV $TXLQDV WKH &KULVWLDQ &KXUFK KDG

LQ WKH SURILW RI WKW ERXKHQSWNFIW. PHSPIULQYHVWLQJ PRQH\ LQ WKH IF
SDUWQHUVKLS DQG GUDZLQJ D SURILW zZzDV GHHPHG DFFHSWDEOH SURY
FDSLWDO VKDUHG LQ WKH ORVVHVY DV ZHOO WKDW LV WXDW DW OHDVW
VEMHFWHG WR WKH ULVNV RI WKH EXVLQHVYV

7KH UHTXLUHPHMROMMURQUDWNDQ HVVHQWLDO HOHPHQW RI SDUWQHUVKLS |
LQYHVWPHQW XQVXLWDEOH WR WKH PRQH\OHQGHU ZKR ZDV LQWHUHVW !
SULQFLSDO FRQVWQWXWKRIRWRR@ERUNLOHQW DQG LQ DIRWHBQMHWXUQ RC
ZDV WKH ULVN RI WKH ORVV RI ERWK XQDFFHSW)DERHREXW SDUWLFXODU
SDUWQHUVKLS GHEWYV DQG REOLIJDWLRQV DWWHQGD@WLRBRQ KLV PHPEHU)
TKWRPPHQ@ADRUGHG VRPH SURWHFWLRQ WR LQYHVWRUV EXW QRW HQRX
IRXQG DQG WKLV ZDV HYHQWXDOO\ SURYLGHG ,W ZDV FRQWHQGHG WKD
LQYHVWPHQW E\ LQVXULQJ WKHRIULLUQBRIDID OX F RQ WRIOMX W HQWWERBHHDLQV W
7KHUH ZDV QR UHDVRQ LW ZDV VXEPLWWHG ZK\ WKH SDUWQHUVKLS DJ!
FRQWUDFW HDFK RQH OHJDO LQ LWVHOI VKRXOG EH SUHVXPHG WR EH

VDPH WZR SHUVRDRVYDWRNO®ORQ WKH UHYLYHG 5RPDQ ODZ VXFK DV $]
GHVFULEHG VXFK DQ UBBHHWBYWBRIQWL QQWHQVLYH DQG RIWHQ KHDWHG
FRQVWUXFWLRQ ZDV HYHQWXDOO\ GHFODUHG D FRQWUDYHQWLRQ RI WK
7KLV DSSURDFK ZDV QRW LQ DFFRUGDQFH ZLWK WKH QHHGV RI GDLO\ FF
FRPPHQWDWRUVY RQ WKH UHYLYHG 5RPDQ ODZ QRWDEO\ 6FDFFLD DQG 5
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DQG DUJXHG IRU WKH YDOLGLW)\ Rl DQ DGUEHH PBYWUHICGH BH®W\KB SBMKW QH U
SDUWQHU DJDLQVW WKH ULVN Rl WKH ORVV RI KLV FDZISRRQW$OW KR XJK
JDLQHG ZLGHU DFFHSWDQFH DQG HYHQWXDOO\ SUHYDLOHG LQ WKH FLY]|
ZHOO DV WKH LQ ®XH FRPPR

2QFH WKLV YLHZSRLQW KDG EHHQ DFFHSWHG WKH QH[W VWHS ZDV IDLU
D SDUWQHU FRXOG EH LQVXUHG DJDLQVW WKH ORVV RI KLV FDSLWDO K
PLQLPXP SURLVWVUDQVDFW LRIDPHY M QRZDFOREAWEKHE F W X\WW WL B DOIL X V
FRQWUDFW LQ WHUPV RI ZKLFK DQ LQYHVWRU FRXOG SURWHFW KLV LQ
DJDLQVW ORVV ZKLFK ZDV OHJDO DQG DVVXUHG D IL[HG UWWH RI UHW X
IRU D FHKBHWWIDQOWH UHWXUQ ZKLFK ZDV DOVR OHJDO ,W ZDV DUJXHG WK
WKUHH FRQWUDFWYV WKH SDUWQHUVKLS DJUHHPHQW WKH LQVXUDQFH |
XQFHUWDLQ SURILW HDFK RQH OHJDO LQ LWVAHKH QWKRW B GHEH LEKRADR/ [EG WA
YHU\ VDPH WZR SHUVRQYV

6WDWHG GLIIHUHQWO\ LW ZDV D FRPELQDWLRQ RYVHSBOWHMNYMBSDUDWH FF
GHHPHG SHUPLVVLEOH EXW WRJHWKHU WKH\ \LHOGHG D IL[HG UDWH RI
WKHMW FRQWUDFW ZRXOG FDOO IRU $ WR FRQWULEXWH 5 WR D SDUW(C
\HDU ,Q WKH VHFRQG FRQWUDFW $ ZRX0OG WKHQ VHOO EDFN WR % WKH
IRU D IHH RI' 5 WR EH SDLG E\ % URBWO ®\Z ROV KIHQ WXU H G [EFRGIND | DJID L (
ORVV Rl ZHDOWK DW D FRVW WR $ RI 5 SDLG WR % 7KH QHW UHVXOW R
FRQWUDFWYV ZDV DQ LQWHUHVW SD\PHQW RI'5 5 PLQXV 5 RQ D ORDC
8QGHU WKLV FR®NMW BIXFWQRMQ DO HOHPHQW LQ SDUWQHUVKLS SDUWLFLS
FRQWUDFWHG DZD\FBQWHKR KWK DOILKRQWUDFW EHFDPH DQ HVWDEOL
LQ WKH ODWWHU SDUW RD Q\GK B DIV | MYHH@WXD EBOQUBIEI D © D\ FRQNVG
SDUWQHUWKZBY LQ HIIHFW QRWKLQJ PRUH WKDQ DQ DJUHHPHQW ZLWK D
ORDQ WUDQVDFWLRQ

7KLV ZDV DOVR WKH FRQFOXVLRQ RI WKH )UHQFK MXULVW 3RWKLHU LQ
7UDLWp GX &ERRFLYBMEGHVKHG LQ $IWHU GLVFXVVLQJ WKH WULSOH F
KH FRQFOXGHYV

W QHHGV QR JUHDW DFXWHQHVV WR SHUFHLYH WKDW VXFK DJUHH
D ORDQ « ZKLFK RXJKW « WR EH GHFOD U MG WK WKRXYH S\ HW NG GH (
FRQWUDFWY FRPSULVHG LQ WKH DJUHHPHQW DUH RQO\ IHLJQHG LC
LOQOWHUHVW DQG WKDW LQ WUXWK , KDG QR LQWHQWLRQ RI HQWH L
PHUFKDQW EXW RQO\ Rl JHWWLQJ |URFPKK,LO H@W HEIQHS/ W YRI® W K HE V X
PLVFRQFHSWLRQ , VKRXOG KDYH SHUVXDGHG P\VHOI WKDW , UHDO
LOWR WKUHH VXFFHVVLYH FRQWUDFWV ZLWK KLP WKLV ZRXOG EH
FXSLGLW\ LQ RUGHU WR GLVJIXMXUVRQ RIKH O] RDKQHDYWW. L) WHUH VW \
ZKROH Rl WKH DJUHHPHQW UHVROYHV LWVHOI

8QGHU WKH LPSDFW RI FDSLWDOLVWLF GHYHORSPHQW WKH PHGLDHYDO
EDFNJURXQG 7KH DGYDQFHV RI HFRQRKMXOL\BOHUBB MVHZVL W B &/ XWKH D QV
ERRNV RI PRVW FRXQWULHYV GXULQJ WKH VHFRQG KDOI RI WKH QLQHWHt€
HYWDEOLVKHG D VWDW XWRU T XYBDWHWHLR Q LADVHORI\VORQJIJHU ZKHWKHU LW ZD
FKDUJH D SULFH IRU FDSLWKBK FERWIBWEHARKD WHUDWHYVVLYH DQG WKHUHIR
$OWKRXIK WKH VWULFW SURKLELWLRQ RQ XVXU\ WKXV FDPH WR DQ HQG
DGYDQFLQJ PRQH\ WR D EXVLQHVV IRU D VKDUH LQ WKH SURILW VKRXOCG
D PHUH RUHGODWHDG\ LQ GLVUHSXWH RQ WKH &RQWLQHQW KDG E\ WKHQ
%ULWLVK MXULVSUXGHQFH DQG LQIOXHQFHG VXEVHTXHQW UHPHGLDO S|
FKDUDFWHULVHG DV DUELWUDU\ XQMXVW DQ@ DV SURGXFWLYH RI WKH

'"RPDWKH &LYLO /DZ LQ LWV 1DWXUDO 2UGHU

(J )HOLFURFWDWXYV GH 6RFLHWWDXWHDH SURKLELWDH &/KIE ROQR % BWH W 00 W ]
/IRQJ 27KH HFRQRPLFV RI XVXU\RUBROLM ERQ (FRQRP\

$OWKRXJK FOHULFV KDG EHHQ SURKLELWHG IURP OHQGLWX D\ OL@ B\ K\RW CHPWCHDB/HG WY R
OD\PHQ XQWLO PXFK ODWHU ,Q WKH 6HFRQG /DWHUDQ &RXQRUY BEGLHQ DQO VDFUDP H(
GHFUHH FRQGHPQHG DQ\ SD\PHQW JUHDWHU WKDQ WKH FDSLWD® WRD&K ZDWWRBQW -HZV DC
ODQGV ZHUH LQLWLDOO\ H[HPSW IURP WKH EDQ EXW WKH )RXSWRKIDINMWILDY @RRQFLO 1
&KULVWLDQVLUQRM[FKHINWLYH XVXU\ ,Q &OHPHQW 9 DW WKH &RXQFLO RI 9LHQQD SURKLEL
FRQGHPQHG DV KHUHWLFDO DQ\ VHFXODU O HJKWD D WE RHQW K DMWQ & RFHBDWWW LIFV " 6 HH $QRQ °
KWWS FHSD QHZVFKRRO HGX KHW XY®KRROV DQFLHQWYV KWP

6DOLQ Q *DPRUDQ 37KH %LEOLFDO ODZ [RIDILHDUN(DRW & URD 6LVOXNGHLIHNY W *

6HH DOVR 1HOVRQ Q

$XWKRULVHG .LQJ -D®HIN DIEHKRPRQKIHKHPLDK3VDOP 3URYHUEVHJHPLDK
(JHNLHO (JHNLHO 6HH IXUWKHU +100/GMVY&IMPKH *HVHO OV F KD I3 GHRKM+GLVFKH 5HFKW
=LQVHQQHKPHQ I+U 'DUOHKHQ DOVDGEKRQ ¥:HUELH WREDDW & VXQ\% D U GHHLYM.GILZQ
&KHQ *%DFNJURXQGV Rl WKH %LEOLFRG SDRLD WIYHO&WX)CLXW\LQ 6RFLHDP PDWQIEQ+LYVWRU\
Q % XFNOHDIFKLQJV RQ 8VXU\ LQ -XGDLVP &KULVWLDQLW\ DQG ,VODP

6DOLQ Q
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,GHP

"LNLSHGY8V XU\’ -XO0\
S5RELQVRQ )HUJXYXURSHORQ/HIDO +LVWRUWH DOVR J)HOLFLXV Q
6DOLQ Q

GHP +ROGVZRUWK Q

(QGHPDQQ Q
%HQILHOG 20RQH\ PRUWJIBHHMKWH XYX P\LEBD G BDR/MH :HVWHUQ /5

6DOLQ Q +ROGVZRUWK Q

(QGHPDQQ Q

,GHP *ROGVFKPLGW Q %DWHV Q

6DOLQ Q (QGHPDQQ Q 1HOVRQ Q

SRELQVRQXV)HUERUGRQ Q

6DOLQ Q

JELG

5RELQVRQ )HUJXV *RUGR®QQLQJ 3'LH OHHXHYHQR®RWYH ¥HVLIKHLGVUHJ
(QGHPDQQ Q YJHOLFLXV Q

(QGHPDQQ Q
+HDWRRRPLF +LVWRU\ Rl (XURSNK®®\, QWURGXFWLRQ WR (QJOLVK (FRQRPLF +LVWRU\ DQG

6DOLQ Q (QGHPDQQ Q
6HH $FNHUPDQ 3, QWHUHVW UDWHY DQG WHKH]ERD /$ KIRKRMAXG B FOBORMNWLF $QDO\VLV RI
8V XU\ %HUJHU 37KH LQHTXLWDEOH UHVXOWYV RI )IRHIGKRPNIVEDWX U\ UHPHGLHV’

:LNLSHGBIRGWUDFWXP WXIOQLXVY 6HH DOVR $QRQ 3,VODPLF EDQNLQJ LVQYW ,VODPLF  DW KW
FR LWHPI KWP -X0\

7KH LGHD TXLFNO\ VSUHDG WR PHUFKDQWY DQG EDQNHUV DFSRNVLEKSHWMHENCRR RW KHO
WKH SUDFWLFH RI XVXU\ E\ PRQH\OHQGHUV DQG XOWLPDWHO®WEHDG PRVGUWRKRH EDQ UHZULW!
RYHUWXUQHG LQ PDQ\ 3BURWHVWDQW FRXQWULHV : VNWISWE ERORIYBLWDKF \WKIFO /VQIE EAXNVH QUL 9,,, 6
KWWS H ZLNLSHGLD RWJUZDNMIX\&RQWUDFW XP

7KHUH LV D PLQRULW)\ YLHZ WK DM MPKH EDWH QW SR E MM RHFEIG,W IUFDHAW WEP\WO DQ LW R W K H
PHDQV Rl ZRUNLQJ DBREQE XUED@® RIHOLJLRXV NMFEHGRIXYW UBRMW X DWULQLXV
KWWS H ZLNLSHGLD RWJUZDNMIX\&REHHU MFRRXPSQRQ  Q

6DOLQ Q (QGHPDQQ Q

3DU DV WUG FUFDGRWH RQ WKID EWQWUDKBRRVERAWUDW GH 6 RBDIWVEQ
JpQpUDO WRXWHYV OHV IRLV TX XQ SDUWLFXOLHU IDLW XQ SDVYWRPIGK [F R@W FIRW FGHJ FRFLpW p
SRXU XQH FHUWDLQH VRPPH G DUJHQW TXHO V¥ REOUWH GHFEDP DX E KDHXEG WHHj OD ILQ GH OD \
FH SDUWLFXOLHU VXSSRUWH DXFXQH SDUW GDQV OD SHUWMXUD G(DQH RFUMDPLQH BHEXNW/ GWQSE
,H JDLQ TXHOTXH PRGLTXH TXH VRLW REQW\HW N HSOFRHVGGDRN TH IDLQH IS®@ FWH ULHQ GH OD SHU!
FHWWH SDUW VRLW DVVXUpH D XQH FHUWDLQH VRPPH SDU EIDIF G® L RXSDRMM T 6 RIOW K @ H , H
FRQWUDW GH VRFLpWp VLPXOH TXL Q D pWXUDLWHT XKHS RN U5 B WXIPKOUL K@ BSRXWRLW IDLUH D
VRPPH G DUJHQW TX LO OXL D UHPLVH

6HH DOVR JHOLFLXV Q

$ %LOO $JDLQVW 8YMOQ\9,,, F 6HH %HQGHU *5DWH UHJXODMRIXRYQZVR®Y M KH FURVVURDGV”’

6DOLQ Q

/ILQGOH\ Q

>HQG RI TXRWH@
Of particular note are the following:

1. A striking resemblance exists between the original concept of usury and the
Shar’ee concept of Riba. Both apply to consumables, and both refer to the
extra® amount over the loan.

2. Lending was originally for consumption and not for production, a moral we
share. Interest-bearing debt was unnatural, sinful, morally repugnant and
socially detrimental. Money begetting money was considered contrary to the
laws of nature.

3. Riba was prohibited in both the Deen of Nabi Miisa X and Nabi ‘Esa X .
That which remains of their scriptures, in spite of being tampered with, still
makes mention of this prohibition.

4. The prohibition of usury was assimilated into Britain and Europe; and
survived for many centuries. The slightest charge over and above the principal
debt was usurious. This accords with the Islamic definition of Riba.

5. Various ingenuous plans thereafter emerged to circumvent the prohibition. Of
these was the fictitious sale on credit and resale for cash at a lower price.

¥ The word “Riba” literally means extra.
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6. Another form of evasion was the non-risk bearing “partnership” — the
F R P P H Th&uph not mentioned here, this was the forerunner of the limited
liability concept behind the modern notion of shares.

7. The F R P BI&sMas further adapted to produce the exact same effect of usury.
This was accomplished by combining three independent contracts. Each
contract was, in that society, individually deemed permissible. Thus the

FR QWU D F WtpRe ddhtdaktixhme Wbout. This amalgamation of
individual contracts is at the heart of the discussion to follow.

8. With the ultimate widespread acceptance of the various circumventing ruses,
the prohibition of usury eventually became redundant. At long last in the 16™
century usury (in its original meaning) was removed from the statute books of
England. This heralded the emergence of modern, Riba based, capitalism.

Lessons to be taken

While history often repeats itself, it is the folly of man that he does not learn from the
experiences of others. As Georg Hegel’s famous saying goes: “We learn from history
that we do not learn from history.”

In the light of the Hadith mentioned above, it is ineluctable that Riba will be legalised
in this Ummabh. It is also predictable that people will not uplift the prohibition
overnight. Society’s revocation of the prohibition will be preceded by period of
desensitising, until finally the proscription remains meaningless. This was achieved
amongst jews and christians by replicating Riba under the guise of permissible
transactions. One such strategy was the combination of a number of contracts, each
being permissible in their own right, to cumulatively produce the result of Riba. It
would not be pure guesswork to forecast that the same will happen in this Ummah.
The stark and sad reality is that it has already begun, as shall be demonstrated, insha-
Allah.

RibU and a particular alternative

The following Hadith is recorded in both Bukhari and Muslim.

falos adde ) Lo} all 4l Q& 05y sy falus adde il La) ol ) O3 el
ha)l il ardadd glias (pelia die Camd 5g0 ) et Laie IS PO JE8 s cpl e
Jaii ¥ LW e Lol e ol @l vie falu s adle ) e ol JE falu g agle )

Oy il o5 Al aom il aad o il o) )i 1) oS0

The essential meaning of the narration is that once Hadhrat Sayyiduna Bilal Wcame
to Rasiilullah Uwith some Burni dates (a superior type of dates). Rastilullah U
enquired: From where did you get this? (as it was out of the ordinary to have such
superior type of dates). Hadhrat Sayyiduna Bilal Wresponded: I had some inferior
dates, and I exchanged two Saa’s (a measure) of the inferior dates for one Saa’ of the
superior, so that this be a suitable food for you, O Rastilullah U Rastlullah Ureplied:
Awwih (an expression of anguish). This is actual Riba! This is actual Riba! Don’t

(313 0=/ 2 ) - phuas s A Cpmanall o wanll’
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ever do so! Rather, if you wish to acquire the superior dates, sell the inferior dates
through one sale, and then purchase (the superior dates) with the cash.

Note: While the Hadith makes mention of Saa’, which is a measure of volume, for
illustration purposes kgs will be used, though technically incorrect. Rands will be
used as an example of cash.

As mentioned above, Riba applies to consumables, and that in exchanging a like
genus for a like genus, equality has to be maintained. Any extra from one side will be
Riba, and hence Haraam. Here, on both sides of the exchange are dates, although the
quality differs. The quality is irrelevant for the purposes of determining the issue of
Riba. Hence it is impermissible to exchange 1 kg of dates for 2 kg of dates, even
though the quality differs. The second kg (from the 2 kg) is extra, which gives the
meaning of Riba.

In a similar light, if a person gives a loan of R100 and contracts to receive R120 in
exchange (whether immediate or at a later date), the R20 is extra, which gives the
meaning of Riba.

Hadhrat Sayyiduna Bilal W innocently and unknowingly exchanged 2 kgs'® of the
inferior dates for 1 kg of the superior. Rasiilullah Uthen provided an alternative to
Hadhrat Sayyiduna Bilal W The alternative was to sell the 2 kgs of inferior dates for
cash, and then take the cash and purchase 1 kg of superior dates.

At first sight it would appear that the original Haraam transaction of Riba and the
alternative are one and the same. The effect of both routes is exactly the same —
starting with 2 kg inferior dates and ending up with 1 kg of superior dates. This begs a
logical question: Is there a difference between the two routes? If so, what is the
difference? If not, why is one permissible and the other Haraam?

The truth of the matter is that there is a difference; and it is this difference that is at
the core of our discussion. An illustration of the all important and crucial distinction
follows.

' Keep the note in mind.

Page 7 of 26
http://www.al-inaam.com | Madrasah In’aamiyah




>

soyep Joradns Iy |

2 kg inferior dates

<

The Haraam transaction consists of a single contract. By A tendering the 1 Kg
superior dates he is contractually entitled to receive the 2 kg inferior dates from B.
The alternative is however made up of two contracts.

First Contract Second Contract

(01¥ '39) ysed
>>
soyep Jorradns 3y |
>>

2 kg inferior dates
Cash (eg. R10)

<
<

While the alternative is made of two contracts, what is most significant is that these
two contracts are WR W D O O\ L @ GthSridthe G AbEd Mfe independence means
that each party can freely walk away after the first contract is completed. After the
first contract and upon receiving the R10, B can simply walk away and have nothing
further to do with A. Similarly, upon receiving the 2 kg inferior dates, A can walk
away and have nothing to do with B. Should they both, volitionally and under freewill
wish to proceed with the second contract on the right, it will be permissible to do so.
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Put in another way, in the first Haraam transaction, upon B tendering the 2 kg inferior
dates, he is contractually entitled to the 1 kg superior dates. However, in the Halaal
alternative, by tendering the 2 kg inferior, B is never contractually entitled to the 1 kg
superior dates. He is only entitled to R10. Should he then wish to acquire the superior
dates, he will have to find a willing seller and voluntarily enter into a separate
transaction.

In fact, to take it a step further, the Hadith does not mention that the two parties have
to be the same. In other words, once the 2 kg inferior dates are sold for cash (for
example R10), B can do as he wishes with the cash. Even if he desires to purchase 1
kg of superior dates, he does not have to do so from A. He is at liberty to go down the
road and buy it from C.

So while the Haraam Riba transaction and the Halaal alternative may appear to be the
same in as far as the end result is concerned, the vital and crucial difference is that the
Halaal alternative consists of two absolutely independent transactions. It is this

D E VR O X WO GLHI@e i h¢Hpivotal fine dividing line between Halaal and
Haraam.

Another point to be borne in mind is that outer resemblance is not sufficient to render

the alternative Haraam. The alternative hasa SUL P D IrBydnibkince to the Riba.

In fact, it goes to show that the Shari’ah is not averse to finding alternatives, as long

as the alternative has some fundamental difference from the original Haraam

transaction. In this case the fundamental difference liesinthe DEVROXWH LQGHSHQGH
of the two contracts.

Had there been no fundamental difference, the result would have been absurd and
ridiculous. It would mean that both the transactions, despite being identical, hold
opposite rulings. It would follow that Riba has no effectual meaning, and is simply a
label devoid of substance. We seek the protection of Allah , in thinking so. The Law
of Allah , is perfect and can never be absurd.

The need for a fundamental difference is only logical. While every rational prescript
does not have to be enunciated in words and recorded, some writers have nevertheless
drawn our attention to this lucid precept. Ibn Qayyim (R. A.) writes:

On G Y aladl 4oy AaSall Lo b Ly AL dag il ol pul cilals 13
o 4ia s Lad g slse Ainie La zeasi s Bl Ui a a3 W g Gpilitie (g (5 gm ¥ 5 Al (il
S0 REITRYPPRRR 5 PO

If you ponder over the inner secrets of this perfect Shari’ah, you will find it,
whilst having the highest degree of wisdom and greatest consideration for
the requirements of man, definitely drawing no distinction between two
identical results, nor equating between two different results. Nor will the
Shari’ah ever prohibit one effect because of an underlying harm, but then go
and allow another item whose harm is either equal to or greater than that

' At first sight
(663 U=/3 ) - Bl gily'?
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found in the former. Nor will you find the Shari’ah permitting one concept
because of some requirement, but then going further and prohibiting another
concept that is either equally or more required. This is definite. You will
surely not find any of these contradictions in the teachings brought by
Rasiilullah U

Lo il ASaY) 8 el G s sl

Dbl alad) 5 calilaiadl A sl e dlaifia Laaad 13Ka L6 G 53l 4y 5eY) aal&al Wi
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0l o et ol Basdall @lli o Jaidia 58 Lo i a3 43 3audal o o8 08 (06T O (0 4 ke
An 8l Gl S 5 La 58 Ga Lo )8 Y 5 L6 jma (B e e Lad dagll o b 5 (gad Lgta
oebl aialy) (G daliadly 4l 7l 98 Lo ajad o dialias s 4] ClSA Aalad Ul o Ll
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o Adani Ll ye sl 4 dndig Al ) a4 pay 43l aleld ol s daga Lo 4o a5l n
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)35 Loy adlage Al 4l 3l Al () aall g Jiadl s Culisall G aaall IS8 o 5 cplilaiall
13&3@@

The Shari’ah’s consistent ruling in the case of two identical concepts.

As far as the instructive laws of the Shari’ah, it will always be found to be
consistent in maintaining the same rule for two identical concepts. A
concept is always attached with its match. One concept is always analysed
in the light of its equal. A different ruling will always exist between
contrasting concepts. Two contradictory concepts will never be equated. The
Shari’ah of Allah , 1is free from this inconsistency that it prohibits one
effect because of an underlying harm, but then goes and allows another item
whose harm is either equal to or greater than that found in the former. The
one that considers this inconsistency possible in the Shari’ah has not
understood the Shari'ah. How can it be conceived about the Shari’ah, that it
would allow one concept because of some need or requirement of man, but
then go and prohibit another concept wherein lies an equal or greater need.
This is absolutely impossible. It is therefore unimaginable that Allah , and
Rasiilullah Uwould allow such stratagems that would make permissible that
which they had prohibited, or absolve a person of that duty which they
imposed. Would they curse a particular perpetrator, declare war against him,
issue stern warnings against his actions because of some worldly or Deeni
harm, but then allow it to be circumvented with the easiest of ruses. If a
patient under treatment had to adopt this attitude and use the slightest
technicality to consume that which his doctor had prohibited, or to avoid
that medicine which the doctor had prescribed, what would our opinion be?
Would he not be regarded as the greatest fool and self destructive?
Therefore Allah , has given His slaves the natural understanding of
consistent rulings in two identical situations, and to reject a distinction
between two identical situations, or to give an equal ruling applicable to two

(195 5=/ 1 g) - sl e
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contrary concepts. Logic and the just system that Allah , has revealed in
the form of the Shari'ah simply cannot accept this inconsistency.

To recap, each of the two transactions in the Halaal alternative is a valid and

permissible contract in its own right. As longasthe DEVROXWH LQGHSHQGHQFH

maintained, it would be permissible to undertake both transactions.

The next issue to consider is the effect of doing away with the absolute independence.
What if the two permissible contracts are combined?

First Contract Second Contract

T~
L7

(014 '39) ysed
>>

soyep Jorradns 3y |
>>

2 kg inferior dates
Cash (eg. R10)

<
<

.

What if, after the first contract, B is not free to walk away; rather he is constrained to
take the R10 and conduct the second contract? Similarly, what if A is not free to walk
away, but is rather compelled to find 1 kg superior dates and sell it to B for R10? In
this case we are back to square one, i.e. the Haraam Riba transaction. It would then
result in the same position as the first Haraam transaction where B, upon tendering the
2 kg superior dates would be contractually entitled to receive the 1 kg superior dates,
albeit through a longer process. Similarly, A, upon receiving the 2 kg inferior dates
would be obliged to tender 1 kg superior dates, again, albeit through a longer process.

It may thus be concluded that combining two separate contracts, each of which in
their own right may be permissible, may at times render the entire scheme Haraam. It
is perhaps for this reason that the Hadith has strictly forbidden the combination of two
contracts into one inseparable unit.

Page 11 of 26
http://www.al-inaam.com | Madrasah In’aamiyah




Maaaly dia 8 e e Al 4lle Al L 4B 5L (i 06
Rasiilullah Uprohibited two transactions within one.
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Hadhrat Sayyiduna Ibn Mas’ood Wsaid: Gathering two transactions in
one is Riba.

The prohibition of joining two transactions into one is not confined to two contracts of
sale, but extends to other contracts as well'®.

Banking Philosophy

In relating the aforementioned to “Islamic” banking, firstly cognisance needs to be
taken of the nature and disposition of banking.

The western system of banking revolves around making money from money without
taking conventional trading risks. Money is put in from one side, and more money
comes out at the other end. In this sense there is no such thing as “Islamic” banking.
The Riba system of making money purely from money is accursed.

Essentially, the alternative that could be offered is for finance-houses to engage in
normal trading activities to provide services whose end result may resemble
conventional banking to some degree, while at the same time maintaining certain
distinct differences. A properly constructed “Islamic Bank™ is essentially a trading
company like any other trader.

However, at present the so called “Islamic” banks think and behave like their western
counterparts. They share the same philosophy and mind-set. Their modus operandi is
indistinguishable. The only difference is that they candy-coat their Riba activities with
fancy nomenclature in order to fool the innocent public.

Risk Free

Western bankers do not take the type of risks that a conventional trader takes. In aping
their western counterparts, the so called “Islamic” banks are not prepared to undertake
the risks inherent in the Islamic Economic System. They insist on securing and
guaranteeing their return; which violates the very principles of Islamic trade.

(324 0=/ 6 g) - eal ansl
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The Usurious Loan

On a very simple level, the Haraam loan-plus-interest contract consists of tendering
money at one end, with the contractually guaranteed right of receiving more on the
other end. It is irrelevant whether the receipt of the interest be immediate or after
some time. However, since it is usually time based, the example of a loan payable
after a year will be used for illustration purposes.

Loan-plus-Interest

>

0ord

R120 after 1 year

<

By tendering R100, A is legally entitled to receive R120 after one year. One should
however bear in mind that it 1s A’s entitlement that renders it a Riba transaction, and
not A’s duty. In other words, the mere fact that A is legally entitled to receive the
extra makes it qualify as Riba. A is however not obliged to receive the extra. He may
at any time forego his right. His right to waiver the extra in no way legitimises the
transaction. The significance of this subtlety will be manifest further on.

Asset-based financing

Asset-based financing has been suggested as an alternative to the loan-plus-interest
contract. In principle, the alternative is sustainable if implemented correctly. As
mentioned above, the Shari'ah is not averse to alternatives. Much will depend on the
actual method adopted.

The finance-house has the cash, which it wishes to grow. The client is short of cash,
and is prepared to pay a premium for immediate cash to be paid back at a later date.
The objectives of both the parties could be achieved through an asset-based financing
scheme. All it requires is for the client to have a suitable asset available.

The client (A) sells the asset to the bank (B) for R100. He then buys back the asset for
R120, payable after one year.
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First Contract Second Contract

First Sale Buy-back Sale

AN AN

1988y

R100
Asset
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<
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As may be gathered from the aforementioned discussion, we are dealing with two
transactions. Therefore, each transaction needs tobe DER'OXWHO\ LGGH SHQGHQW
the other.

However, if that were the case, there would be a major snag for the western banker. A
could decide to walk away with the R100 after the first transaction, and resolve not to
proceed with the second. The banker would be left with an asset, which is not what he
intended. His intention was to be guaranteed the R20 for advancing the R100. The
banker has no intention to own the asset, even though he did enter into the first sale
and purchase transaction. Western bankers don’t deal in assets, they deal with cash. In
their eyes, cash begets cash. Being left behind with an asset would be too risky. The
asset needs to be protected, which involves further costs. The asset may be destroyed,
leaving the banker empty handed. More precariously, the banker may fail to secure a
buyer for the asset. He may have to liquidate it at a loss, or if he is fortunate break
even. This is simply too hazardous for the risk averse western banker.

One solution would be to remove the D EV R O X W K5 H Q#&5dt#rSEdibining the
two contracts would suit the banker’s objective just fine.
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First Contract Second Contract
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R100
Asset
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On the flip side, it would be glaring and stark Riba, too obvious and wide open for
one and all to observe. Therefore another solution had to be sought. Hence with the
aid of scholars another answer was excogitated. A special-purpose glue was
manufactured to secure the goal of the banker. This special glue was the ‘legally
enforceable undertaking” made by the client to proceed with the second transaction.
The modern FR Q W U D F WiXiHs UnichahQ@vhsXbdfn.
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Undertaking by A to purchase Asset

First Sale Buy-back Sale

AN AN

1988y

R100
Asset
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It matters not whether it is two, three or four contracts that are being combined. What
is significant is the destruction ofthe DEVR O XW H L Qdguitdd inh Qharhly) B\H
means of the undertaking, A was legally obliged to purchase the asset from the bank.
The cumulative effect of the scheme is that B, upon tendering the R100, is
contractually guaranteed payment of R120.

The nature of the undertaking is a topic of its own, which requires a separate treatise.
Undue attention should not be directed at the nature of the undertaking. What is of
paramount significance is the H | | hfuMdertaking, i.e. A loosing his right of walking
away.

While the issue of the validity and scope of a ‘legally enforceable undertaking’ to then
enter into a further contract is not necessarily agreed upon, for the purposes of this
article, the argument shall proceed from the assumption that such a stand-alone
concept exists, and this article shall concentrate on the results produced by invoking
such a concept in conjunction with other transactions. The assumption invoked is
similar to oneusedina SHGXFWLR DG DEVXUGXP

The guarantee of receiving the R120 becomes immediately effective upon giving the
undertaking. Thereafter, A would either under the threat of sanction be forced to enter
into the second transaction, or either be penalised for not doing so. The R120 would

'7 A type of logical argument where one assumes a claim for the sake of argument and derives an
absurd or ridiculous outcome, and then concludes that the original claim must have been wrong as it
led to an absurd result.
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be secured under the pretext of a sale, or alternatively under the pretext of ‘breach of
the undertaking.” Payment of the R120 would be inescapable.

Undertaking by A to purchase Asset

First Sale

1988y

N

AN

R100

B

Buy-back Sale

AN

Asset

BIA | Io)ye o[qeAed Oz 1Y

<

= =

Guaranteed output = R120

Input = R100
S == =
Input Contractually guaranteed output
Loan-plus-interest R100 R120
New Riba scheme R100 R120

There i1s no fundamental difference between the two sets of transactions. While the
second involves an asset and a few extra steps, the essential nature and final outcome
are one and the same.

It is a maxim of jurisprudence that when analysing a transaction, consideration is
given to the H | | HahhdMot the form or structure.
PlealSay i lgile Y dulhae e Sl oY
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Defences

A few defences have been proffered to justify the new Riba scheme.

1.

[98)

It is only the client that is obliged to proceed with the second transaction, and
not the bank. Put differently, the bank is legally entitled to the R120, but not
obliged to take it. It could walk away.

The bank bears the risk of A not paying. Hence the scheme cannot be said to
be risk-free.

The client gives the undertaking voluntarily, hence it may be held against him.
There isa G K D U Riljdd)Ddif these types of transactions; otherwise
Muslims will be engaging in open Riba with commercial banks.

These defences are devoid of merit.

a)

b)

d)

1l.

In relation to the first defence, it was earlier pointed out that even in the loan-
plus-interest contract, the bank was entitled but not obliged to receive the R20.
The same goes for the new Riba scheme. Hence there is no significant
difference between the two.

With regards to the second defence, factual guarantee should be distinguished
from institutional guarantee. In both the loan-plus-interest contract as well as
the new Riba scheme, the entitlement to the R20 is institutionally i.e.
contractually guaranteed. In both, factual guarantee is absent. In other words,
although A is legally duty bound to pay the R20, in practice he may default or
escape the duty. The H[ S RV Wevebt§dd/dat have a bearing on the nature
of the contract.

The third defence is devoid of substance since it loses sight of the invisible

Q H [ Xo¥tween the first transaction and the undertaking. In all cases where
the new Riba scheme is implemented, the first transaction and the undertaking
are invariably entered into simultaneously. Consequently the client may not
separate the two. In other words, the client may not walk away after the first
transaction but before concluding the undertaking. The Bank will simply never
honour the first transaction as a separate unit.

The fourth defence invokes the universally accepted maxim:

Prohibitions are legalised by need.

The maxim itself presupposes a prohibition. When the votaries of this new
Riba scheme consider it permissible D E L Q th#\appRcation of this maxim
is self contradictory.

If a genuine need did exist, it would not only legitimise the new Riba scheme,
but also the loan-plus-interest. Hence there would be no need for so called
“Islamic” banks. One could simply deal with conventional banks.

' Subsequent / after the deed.

20 Link

2! From the outset
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iil.  Assuming that a need did exist, one has to determine the magnitude of the
need. The prohibition of Riba is established by conclusive text (2hdl =il ).
A prohibition of this nature may only be countered if the need is of the highest
category. The threshold of this category of need is set as the ‘threat to loss of
life or limb’. There is obviously no threat to life or limb, and hence no
sufficient need present (assuming that some form of need did exist).

iv.  To determine whether any degree of need is present, one should apply the VL QH
T XD Q&tQrhis test involves the mental exercise of comparing the
notional position during prohibition with the notional position after
legitimisation. By way of example, a person is extremely hungry but only has
wine available. Does a need exist by means of which the wine should be
rendered permissible? The reasonable prediction is that if prohibition is
maintained, the person will die. It could also be fairly presumed that if he
consumes the wine he will survive. The difference is therefore one of life and
death. By comparing the two positions we are in a position to determine
whether a need exists.

Applying the test to the new Riba scheme, a comparison needs to be drawn
between (a) The two separate transactions with absolute independence, and (b)
The two transactions with the undertaking (the modern FRQWUDFWXP WULQLXV

a) Ifthe ‘absolute independence’ is maintained, the long term aims of
both parties may still be achieved should they voluntarily proceed with
the second transaction. On the other hand, as a worst case scenario,
should both walk away, the client is left with the R100 and the Bank
with an asset. There is nothing untoward with such a result. The Bank
identified and chose to purchase the asset with both eyes wide open.
There was no deception from the side of the client. It is a natural
outcome of a purchase that the purchaser should bear the risk of the
asset once the sale has been completed. As has been indicated earlier,
such a situation will not suit the western banker whose philosophy is
not to take risk but to make money from money.

b) Under the combined transaction by means of the undertaking, the real
aim of the banker is fulfilled — making money from money.

By comparing the two, it could be determined if there is a need. If so, whose
need is it? Further, at what cost is the need fulfilled.

The need is that of the bank’s, and it is to secure it against risk. It is not the
need of the client that is being accommodated for, or by extension, the need of
the Muslim public. The need is in fact the “greed” of the western capitalist.
The hefty price that has to be paid is the interference with the Shari’ah,
tampering with the Shari’ah and violation of the Shari’ah. At the cost of
entering into war with Allah , , the whims of the western banker have to be
appeased by those diseased with an inferiority complex.

22 Also know as the “but for” test or “subtraction” test. It begs the question: Had it not been for this
factor, what would the result have been?
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Other Permutations

Once the ‘absolute independence’ is replaced with the undertaking to carry out a
further contract, many further permutations could be conjured to produce the effect of
Riba. The common PR G XV R S H td EbQU&ek two or more contracts, each of
which individually are valid, to be aligned in a manner as to produce the effect of
Riba. A few examples are:

A) A Loan could be coupled with a Donation

Undertaking byA to Donate R20

Loan Donation / Gift
A

>>
Iedk |

191y o[qeAed uoneuop (7

R100 lent

Ieak
19e 00 1Y Jo yuowAedoy

b <

Guaranteed output = R120

——

Input = R100

* Mode of operation.
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B) Partnership culminating in full ownership.

Under this scheme, the client sells the bank a share, say 84%, in an asset for R100.
Thereafter, the client undertakes to purchase 7% per month for R10 each. After 12
months the bank receives the R120 (R10 x 12), and A regains full ownership.

Undertaking by A topurchase 7% per month

Sale of share Repurchase of shares -- Repeated
for 12 months

AA AA

o0

N

o

o - B

= = Z

> = <

% — G

Q R °
X
~

PV AV

= = Guaranteed output = R120
Input = R100
S == =
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C) Loan plus a Labour Contract

Under this scheme the bank charges for some form of labour or service rendered. It is
sometime called “facilitation fees” or “agency fees”.

Another variation is the “documentation fee”. Providing a loan involves the task of
preparing some documents. The bank charges a fee for this, merely as a means to
Riba and not for the actual labour involved. For example, if the loan is of R100, the
documentation fee would be R1. However, if the loan is of R1m, the documentation
fee is R10 000. There is no proportionality between the labour expended, and the fee
charged. Surely it cannot take a thousand times more effort to add on a few zeros to
the same standard document.

Undertaking by A hirethe services of the bank

Loan Labour contract for documentation
or agency fees

A
z 7
B < >
= [l 9]
) [} =}
£ s %
S < B <
o o <
o g E
=S g =X g
o — e =
- > 8, E
< @ Q
8 - g
=
Q
o)
a

p <
<

Guaranteed output = R1.0Im

——

Input = RlIm

RibU: Real or Imitation

Could it be said that this new Riba scheme is actual Riba, or should it rather be
classified as a contrivance resembling Riba? Is it really Riba, or is it something that
mimics Riba?

To determine this, reference has to be had to the definitional elements of Riba.
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By way of example, if a person is deformed, say by having extra long hands that reach
the ground. He is nevertheless a human being, and his deformity does not make him
any less a human being. The fact that people are not accustomed to seeing a human in
that form does not deprive him of his humanness.

Whereas on the other hand, should a jinn assume a human form, it remains a non-
human despite being a perfect imitation. Or for example, a wax statue or a
mannequin, despite sharing an appearance close to a human, would fall outside the
genus.

The new Riba scheme fits the definition elements of the crime. It produces a
contractually guaranteed extra. As indicated, by putting in R100 on the one end the
scheme ensures that R120 comes out at the other end. It is immaterial whether this is
achieved through the short hand or the long hand. It thus falls squarely within the
definition of Riba. The fact that society is accustomed to associate the word Riba with
the loan-plus-interest transaction and is not used to the new Riba scheme does not
make it an any lesser form of Riba. It would be an extraordinary form of Riba, but
nevertheless Riba it shall remain. It is the same old wine in a new bottle. All it has is a
new get-up24.

The words of the Hadith mentioned above may be adopted® for this new scheme.

Ll cpe LW e ol
Ouch! This is actual Riba! This is actual Riba!

Instead of being trade that has semblance with Riba, on the contrary it is Riba that has
some semblance with trade. The Qur’aan aptly states:

A {pal (pm (U ARG (o3 g S ) s Y U 05
SR VTS PO R\ TSR TP LTS A PRV S IR R AT UL
L b U Laial Sl Sle Cray 4Bl 1) 87l Cal e B8 g 45
BERIES
[2:275] Those who take riba (usury or interest) will not stand but as stands the one
whom the demon has driven crazy by his touch. That is because they have said: ”Sale
is but like riba.”, while Allah has permitted sale, and prohibited riba. So, whoever
receives an advice from his Lord and desists (from indulging in riba), then what has

passed is allowed for him, and his matter is up to Allah. As for the ones who revert
back, those are the people of the Fire. There they will remain forever.

However, even if a more generous interpretation is accommodated, the scheme will at
least be, at a bear minimum, a transaction having an extremely close resemblance
with Riba — a perfect imitation thereof. The Fugaha have placed that which has a close
similitude to Riba, or that which has a strong possibility of being Riba, in the same
category as Riba itself. As long as a reasonable doubt (having some foundation)
remains, one has to compulsorily abstain.

204agl) 8 1K AEEIS S1sall e Aale (a7 L 445 (38a%8

* Get-up: A packaging used for presentation and identification, for example a sweet wrapper.
(381 0o/ 1 z) - (asall (g idll (g gall aa) ) (LBY) & guin g0 Jsn 5, WLBY) Juns AP
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Gaal Jeany ¥ anall JOa) 8 Lala 5 el die Cogisl) ) an o Cunal) 10 ina g L 4df | s
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According to some Ahaadith, Rastilullah Ucommanded abstention from Riba and
anything doubtful. Allamah Teébg (R.A.) says it refers to contrivances used to legalise
Riba. Mullah ‘Ali Qari (R.A.) warned that this could lead to kuft. In another Hadith
Rasiilullah Uprohibited from Riba, and the minor Riba. The latter refers to that which
either resembles Riba, or has a strong possibility of being Riba.

6}@9@}&\%&0‘A\JA\J_K*J\HY\}M\%JX\C\;m&\g?j(i\_.g)l\}h)l\\}:Jﬁ)
200w e s

33 o Al 3 el a5 el 8 AL 1S il ol Ayl Ll 1 ge0d 4l 8
O Cualal1 ol Y ada dgle Claill Laa o b 8 LA o Ll dgad (gl A )5 Ll Qa6 5008

34}ﬂ\&\@)}@)dﬁdwcw@ﬂﬁd\
6 U0 A8 s P W e ot b AT by e Al s ie (5475

In whichever way it is viewed, the new Riba scheme is Haraam. Itisthe FRQWUDFW X P
W U Lo®thiXOnmmah, to be followed by the legalisation of all forms of Riba.
e da ST all) e alag
0 5w U il ) 52335
They seek to fool Allah , , whereas it is Allah , that is fooling them (by giving them
respite in this world). They fool none but themselves, yet they don’t realise it.

The jews and christians have legalised Riba by adopting such alternatives that provide
the exact same effect of Riba. This was achieved by combining contracts, each of

(139 0=/ 6 ) - &l i

(117 5=/ 9 7) - dlagl 7 s dal?

(197 0=/ 5 ) - linall wila®®

(198 U=/ 5 ) - linall wila®

(120=/7¢) - all i 5%

(110 s=/ 1 z) - aSall 5 aslall adla?!

(764 5=/ 2 z) - 4ake il i

(165 0=/ 1 g) - 4ake Cl (i & i3

(3130279 7) - qboaall sl 5 pesiliall ol o™

G e 8 A8 (g o5 o DU 50 46305 48 (sl sl e W0 e Alandl) (55 Gl 15 iy 255058
(3 s 3 e (e Uy ) b ial Uon I 800 (L (45 (ol iy (80 alle i (0 (01 GG () G
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which was permissible in their individual right. The present “Islamic” banks have
initiated the same process. Hence it is only expected that the Ulama will raise their
voices against these developments.

We hope we have fulfilled the request of our learned friend. And our duty is only to
convey the message -- Allah , is the true Guide.

gl e s Y 2l

You cannot guide those whom you love

agliia) U ) 5 SUaly Jhalall Ui g 4e bl U8 5 ) 5 G (3l U )i aglll
O Allah , , show us the truth as truth and grant us the ability to follow the truth, and
show us the falsehood as falsehood, and grant us the ability to abstain therefrom.

crallall Gy el 5 Bl gen HAT
Prepared by:

E. Vawda, for Daarul Iftaa
29 Ramadhan 1429 / 29 September 2008

Checked and Approved:
Mufti Ebrahim Desai Saheb

56 Uamsl\ 3‘)}.»39
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